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IN THE UTAH COURT OF APPEALS

STATE OF UTAH
Plaintiff/Appellee,

Case No. 940557-CA

vs •
EDWARD TAPIA
Defendant/Appellant•

JURISDICTION AND NATURE OF PROCEEDING
This

appeal is

from

counts of distribution

three

1953, as

above-entitled matter upon a finding

trial by

a jury

Glasmann.

to Utah Code

on April 22,

1994 before

Jurisdiction to hear

entitled appeal is conferred upon
of Utah pursuant

conviction of

of Section 58-37-8(e)(5)(ix) UCA

amended, entered in the

Honorable Michael J.

and

of a controlled substance, all 1st degree

felonies in violation

guilty, after a

a judgment

of
the

the above-

the Supreme Court of the State

annotated, 78-2-2(3)(i) (1953

as

amended) and Rule 26 of the Utah Rules of Criminal Procedure.
STATEMENT OF ISSUES PRESENTED ON APPEAL AND STANDARD OF REVIEW
1.

Did

the Trial Court abuse its

discretion by sentencing

the Defendant to three terms of 5 years to life at the Utah State
Prison, all sentences to run concurrent.
Standard

of

Review

substantial deference to

Reviewing

Courts

the broad authority given

should

grant

legislatures

to determine the types of punishments for crimes and to the broad

discretion

granted

trial

courts

for

sentencing

convicted

criminals. State v. Robinson 797 P2d 431 (Utah App 1990)
2.

Was the evidence

sufficient to sustain the convictions

of distribution of a controlled substance.
Standard of Review

It is within

the providence of the Jury

to determine the

believability of

each witness

and this

will not reverse

unless there is manifest error.

Court

State v. Smith

842 P2d 908 (Utah 1992)
CONSTITUTIONAL PROVISIONS, STATUTES AND RULES
Utah Code Annotated Section 58-37-8, UCA.
(1)

Prohibited acts A-Penalties
(a) Except as authorized by this chapter, it is
unlawful for any person to knowingly and intentionally;
(i) produce, manufacture, or dispense
a controlled or counterfeit substance;
(ii) distribute a controlled or
counterfeit substance, or to agree,
consent, offer, or arrange to distribute
a controlled or counterfeit substance.
STATEMENT OF THE CASE
This

is

distribution
schedule

an appeal
of a

from

convictions

controlled

II substance,

substance,

within 1,000

on three
to

feet of

wit:

counts
cocaine,

a school

of
a

after a

trial and a verdict by a jury on April 22, 1994, empaneled by the
Honorable, Michael J.
1994 to

Glasmann.

Defendant was sentenced June 8,

serve three terms of not less

may be for

life at the Utah

than five years and which

State prison, all sentences

to run

concurrent.
On the 15th day of June, 1994 the Defendant, through Stephen
A. Laker, filed a Notice of Appeal with the District Court of the

Second

Judicial

District

appeal was directed

Weber County,

State

of

Utah, which

to the Supreme Court of the State of Utah as

case number 940313 on July 29, 1994.
STATEMENT OF FACTS
Officer, Phillip

Howell, a

police officer

with the

Ogden

City Police Department and currently assigned to the Weber-Morgan
Narcotics Strike Force (T. pg's
a

concerned citizen,

Dennis

43-44) was assigned to work with
Garner,

who

had

volunteered

to

attempt to buy drugs and clean up drug trafficking. (T. p 50)
Since Mr. Garner

had no experience or

drug culture the police officer sent
lower 25th

Street in Ogden,

quite apparent

(T p. 5 0 ) .

connections with the

him to some of the bars

Utah, where some drug
Once Mr.

on

activity was

Garner was known to sellers

of controlled substance, the police officer would use him to make
controlled

buys.

purchase drugs,
presence

The officer
would search

of the officer,

buy, would

would

give Mr.

him for drugs

would follow him

location. (T. p g ' s
On the

money to

before he

left the

to the sight

observe the transaction, and would

after the buy and take possession of the

Garner

of the

search Mr. Garner

drugs at a pre-arranged

52-53)

28th day

of January, 1994,

the police

officer met

with Mr. Garner in the 2200 block of Grant Ave in Ogden, Utah. (T
pg' s 60-61)
particular

The purpose of the meeting was to set up a
drug

buy.

Mr.

Garner was

requested

to

call

specified number, with the purpose of arranging a drug buy.
result of the telephone call

a

As a

the police officer arranged for Mr.

3

Garner to

buy a sixteenth ounce of cocaine from the Defendant (T

p. 64))

In

accordance with this procedure the police officer, first

searched Mr. Garner and
bills and then
and

followed Mr. Garner to

Monroe Blvd

officer
where

in Ogden,

parked his
he

his car for drugs, gave him

was able

car on
to

Utah. (T.

Stimpsons Market at 26th
pg' s 70-72)

Binford Street,

observe

Mr.

five $20.00

east of

The police
Stimpsons,

Garner's automobile.

At

approximately 5:30 p.m, when it was still light enough to see Mr.
Garner's

car

clearly,

the Defendant

quickly

walked

from the

southwest corner of Stimpsons and got into Mr. Garner's car (T. p
75).

Mr. Garner testified that he asked the Defendant if

the stuff.

The Defendant reached in

it to Mr. Garner.
the Defendant

his left pocket and showed

Mr. Garner counted out $80.00 and

and the Defendant

he had

gave Mr. Garner the

gave it to
drugs. (T.

pg's 203-204)
Before exiting

the car, the Defendant told

Mr. Garner that

if he needed any more he could always call him at the house. ( T.
p. 206)

The Defendant

immediately went into

Stimpsons Market.

The police officer followed him into Stimpsons, where he observed
the Defendant making a purchase at the counter. (T. pg's 84-86)
Mr.
police

Garner drove
officer and

to 22nd and

turned the

Grant Ave, where

package over

ultimately determined to be cocaine. (T. p g ' s
On two subsequent occasions, Feb.

4

to him,

he met the
which was

86-88)

1, 1994 and Feb. 10, 1994

the police

officer through Mr.

Defendant, which
both

instances

Garner purchased drugs

were ultimately determined
the

police

officer

and

from the

to be cocaine.
Mr.

Garner

In

followed

substantially the same procedure, with the buys both taking place
at Stimpsons Market on

26th and Monroe Blvd in Ogden,

Utah. (T.

pg's 92, 96-102, 108-115)
The Defendant

admitted

Market on or about the 28th
304)

However,

his

car.

meeting

Garner,

what's up,

looking

for.

opened the

if he needed

Mr. Garner was

he now lived in

Defendant stated that

right door

some job

Stimpsons
303-

called him to
and asked

done, or what

asking for Chuck.

Mr.
he is

The Defendant

for Chuck's address, but he only
Phoenix. (T. p g ' s 304-307).

he never

gave Mr.

The Defendant admitted he saw

parking lot on

at

day of January, 1994. (T. pg's

testified that Mr. Garner asked

308).

Garner

the Defendant testified Mr. Garner

The Defendant

told him that

Mr.

Garner anything.(T.

The
p

Mr. Garner in the Stimpsons

two other occasions, but only

talked to him. (T.

pg's 309-312)
SUMMARY OF ARGUMENT
The
convict

Defendant urges that
him of selling a

within 1000 feet
by

sentencing the

the evidence was

insufficient to

controlled substance, to wit: cocaine,

of a school and the Court abused its discretion
Defendant to

three terras

at the

Utah State

prison of five years to life, all sentences to run concurrent.
ARGUMENT
POINT I
THE EVIDENCE WAS INSUFFICIENT TO SUSTAIN
THE CONVICTION ON THREE COUNTS OF DISTRIBUTION
5

OF A CONTROLLED SUBSTANCE, COCAINE
WITHIN 1000 FEET
OF A SCHOOL

The
that

Appellate Courts view

may

reasonably

be

the evidence and

drawn

therefrom

in

all inferences
the

favorable to the jury verdict. State v. Booker 709
1985); State v. Lemons 844 P2d 378,
verdict

will

entertained

be
a

reversed

doubt

reasonable
that

most

P2d 345 (Utah

381 (Utah App 1992).

where

reasonable

light

minds

A jury

must

have

defendant committed

the

crimes of which he was convicted. State v. Johnson 774 P 2d 1141,
1147 (Utah 1989)
The Court of Appeals
802 P2d

732, at page 783

appellate

court

to

stated in the

(Utah App 1990) that the

review

sufficiency of evidence

case of State v.

a

jury

verdict

is quite "limited'.

Moore

power of the
challenged

on

In challenging the

sufficiency of the evidence the burden on the defendant is heavy.
The

Defendant

jury's verdict
insufficient to
light most

must
and

marshall all
then show

support the

favorable to the

the

how this

evidence

supporting the

marshalled evidence

verdict, even

when

viewed in

verdict. State v. Lemons,

is
the

supra at

page 381.
The determination of

the credibility of the

matter for the jury Johnson v. Board

witnesses is a

of Review 842 P2d 910 (Utah

App 1992)
During the course of the jury trial the State introduced the
following

testimony

in

support

indictments.
6

of

the

conviction

on

the

Testimony of

Officer Phillip

Howell of

the Ogden

City Police

to work with Dennis

Garner, who

Department that:
(a)

he was assigned

had previously volunteered to go

undercover in an attempt to buy

controlled substances,
(b)

as the

for Mr. Garner to
Utah

to make

control officer, Phillip

frequent bars on lower

contacts for

controlled

Howell arranged

25th Street in
purchases of

Ogden,

controlled

substances,
(c)

as a result of these visits Mr. Garner was offered

drugs by residents of 2568 Monroe St. in Ogden, Utah.
(d)

on the evening of

the 28th day

of January, 1994

Officer Howell arranged with undercover agent, Garner to call the
telephone number at 2568 Monroe

Blvd, Ogden, Utah and request to

purchase cocaine,
(e)

as a result of the

telephone call, after a search

by Officer Howell, agent Garner

met the Defendant in the parking

lot of

and Monroe,

Stimpsons Market,

agent Garner

26th

purchase from the

Ogden, Utah,

Defendant a quantity of

where
a white

powder for $80.00,
(f)
Officer

the

white powder

Howell, who delivered

was given

the evidence

by agent
to the

Garner to
Weber State

University crime lab for analysis,
(g) upon analysis an employee of said lab testified the
white power was a high grade cocaine,
(h)

on two subsequent

occasions, February 1, 1994 and

7

February 10,

1994, agent Garner

call the Defendant at

telephone number and arranged to make
Stimpsons Market,
white

powder

buys in the parking lot of

which buys did take place.

was
to

given
the

to

Weber

Officer
State

the same

In both cases the

Howell,

University

who

ultimately

delivered

it

crime

lab

analysis.

In both cases the analysis proved the white powder

for
to

be high grade cocaine,

distance

(i)

in

every instance Officer Howell

the

transaction

and also

partially

observed from a
listened

to the

transaction.

and

The Defendant took

the stand to testify in

admitted

had met

that

he

agent

Garner

his own defense
on

each of

the

aforesaid dates and times at the Stimpson Market location, but in
each instance he claimed that agent Garner invited him to the car
and his purpose
Garner

is

in going to

he would

hire

agent Garner's car
him to

work.

The

was to ask

Mr.

Defendant denied

selling cocaine to agent Garner.
The jury chose to believe the testimony of the witnesses for
the prosecution

and convicted the

Defendant on three

distribution of a controlled substance, cocaine.
Defendant's

claim

the

evidence was

guilty of the three counts,
no errors

of law

or

Other

insufficient

to

counts of
than the
find him

counsel for the Defendant could find

fact committed

during

the trial

Defendant.
POINT II
THE TRIAL COURT ABUSED ITS DISCRETION IN
SENTENCING THE DEFENDANT TO THREE TERMS
8

of

the

OF IMPRISONMENT AT THE UTAH STATE
PRISON OF FIVE YEARS AND WHICH MAY BE
FOR LIFE, ALL TERMS TO RUN CONCURRENT
Upon

conviction

substance within one
Section

on

each county

selling

thousand yards of a school

58-37-8(i)(a)(II)

Defendant to serve a
may be for

of

UCA

the

Trial

in violation of

Judge sentenced

term of not less than five

life at the Utah

a controlled

the

years and which

State prison, all sentences

to run

concurrent.
The

Defendant alleges

that

the

trial

judge

abused

his

discretion in sentencing the Defendant to three five year to life
sentences, all to run concurrent.
As

previously

stated

the

Defendant

was

convicted

un

subsection (ii) of Section 58-37-8(1)(a) of distributing cocaine,
a

Class II

Pursuant

substance, within

to subsection

distribution
public

of a

school

specified.

one

(5)(B) of

thousand feet
the

controlled substance

is a

felony

The defendant

one
was

of a

school.

above mentioned

section

within

degree higher
convicted of

1000 feet
than

of a

otherwise

distribution of

a

Class II controlled substance, which is otherwise a second degree
felony.

The enhancement increases it to a first degree felony.

The penalty under Section 76-3-203(1) UCA of conviction of a
first degree felony is imprisonment of not less than
which may be for life.
Johnson v.

The

Utah Court of Appeals in the case of

Board of Appeals
given

5 years and

is

842 P2d
the

910 (Utah App

that the

sentence

statute.

As in the Johnson case the sentence is this case is the

9

sentence

1992 stated

prescribed

by

the

sentence prescribed by law.
CONCLUSION

Counsel

for the Defendant

the instant case
unable to
Counsel

and all relevant statutes

locate any
has

has reviewed both

issues other than

attempted

to

set

the record in

and case law and

those set

forth

all

is

forth above.

facts

supporting

Defendant's contentions, and analyzed the case law as they relate
to the facts.
brief

to

Counsel certifies

the Defendant,

postage

he has mailed
prepaid,

a copy of

U.S. mail

and

said
has

included any additional issues or statutory or case law requested
by

the Defendant.

withdraw

as

counsel

Counsel

requests

for the

that he

Defendant

in

appeal.
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be permitted
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the aforementioned
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IN THE UTAH COURT OF APPEALS

STATE OF UTAH
Plaintiff/Appellee,
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Defendant/Appellant.

Pursuant to the Provisions of Rule 24 (11) of the Utah Rules
of Appellate Procedure no addendum is necessary.
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